SERVED. March 29, 1999
NTSB Order No. EA-4751

UNI TED STATES CF AMER CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASH NGION, D. C

Adopt ed by the NATI ONAL TRANSPCRTATI O N SAFETY BQOARD
at its office in Washington, D.C
on the 24th day of March, 1999

JANE F. GARVEY,
Adm ni strator
Federal Aviation Admnistrati on,

Conpl ai nant ,

Docket SE-14696
V.

DEAN C. ENG_ESTEAD,

Respondent .

N N N N N N N N N o

ORDER DENYI NG RECONSI DERATI ON

Respondent has petitioned for reconsideration of NTSB Order No.
EA- 4663, served June 11, 1998. |In that opinion and order, we denied
his appeal of the law judge's decision to both grant the
Adm nistrator’s nmotion for summary judgnment and affirmthe 30-day
suspension of his ATP certificate for deviating froman ATC
clearance. The Admnistrator has filed a brief in reply. W deny
the petition.

In his petition, respondent offers several conjectures as to why
he may not have heard part of an air traffic control transm ssion,
and he asserts that mssing the mddle portion of an ATC cl earance is
not uncommon. Reconsideration is not the tine, however, for
advanci ng theories as to why respondent deviated froma cl earance, as
such contentions do not constitute new matter. See 49 CF. R §
821.50(c). In any event, respondent admtted that he heard the
begi nning and end of the transmssion, and he did not identify
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before the | aw judge any excul patory basis for not hearing all of

t he cl earance. See Adnministrator v. Friesen and Ashcraft, 7 NISB
515 (1990) (respondents were presuned to have heard mddl e of

transm ssion where they admtted to hearing begi nning and end).

Respondent al so contends that we erroneously described the
instruction his aircraft received fromDenver ATC when it becane
apparent that the aircraft was headed for a restricted area. W
stated that, “[s] oon after the aircraft turned toward Col orado
Springs, Denver ATCinstructed Flight 922 to turn 40 degrees
right to avoid penetrating the restricted area.” FEA-4663 at 4.
He naintains that he “was not instructed to turn 40 degrees to
the right.” Petition for Reconsideration at 2. W have re-
examned the record and find that the opinion and order is
correct. *

VW have fully considered all of respondent’s petition and
determned that he has identified no error in the Board s deci si on.

The transcript of the comunication reads as follows:

2205: 23 [ Denver skywest nine twenty two ah sir turn forty
ARTCC degrees right you re in well skywest nine
twenty two whats your headi ng

2205: 29 SKv@22 we’'re gonna roll out heading ah north direct to
col orado springs that was our clearance to flood
di rect col orado springs

2205: 35 [ Denver skywest nine twenty two fly heading three ARTCC
five zero to avoid the restricted area

Transcript, Denver ARTCC, April 3, 1996 ( Engl estead Deposition,
Exhibit 2, at 2).

’Respondent asserts that a suspension of his airman certificate
woul d i npose a financial hardship on himand his famly. W have
repeat edl y expressed the view that “ such considerations are not a
proper basis for nodifying an otherw se |legitinmate sanction.”

Adm nistrator v. Van Ovost, NISB Order No. EA-4681, n.9 (1998).
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ACCORDI NGLY, | T IS ORDERED THAT :

1. Respondent’s petition for reconsideration is denied,
and

2. The 30-day suspension of respondent’s ATP certificate
shal | gegin 30 days after the service date indicated on this
order.

HALL, Chairman, FRANC' S, Vice Chai rmran, HAMMVERSCHM DI, GOQALl A,
and BLACK, Menbers of the Board, concurred in the above order.

3For the purpose of this order, respondent nust physically
surrender his certificate to a representative of the Federal
Aviation Admnistration pursuant to FAR § 61.19(f).



